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two, or three years, as designated by the President”
are omitted as executed, existing rights being pre-
served by technical section 8.

In subsection (b)(1), the words ‘“the sessions” are
substituted for ‘‘such meetings” for clarity as else-
where the word “sessions” refers to sessions of the
Conference and ‘“meetings” refers to meetings of the
Council.

In subsection (c)(7), the words ‘‘subject to the civil
service and classification laws” are omitted as unneces-
sary Inasmuch as appointments In the executive
branch are made subject to the civil service laws and
pay is fixed under classification laws unless specifical-
1y excepted. The words ‘‘and fix the pay of"” are added
for clarity.

Standard changes are made to conform with the
definitions applicable and the style of this title as out-
lined in the preface to the report.

CODIFICATION

Section 5756 of former Title ‘5, Executive Depart-
ments and Government Officers and Employees, was
transferred to section 2269 of Titie 7,- Agriculture.

AMENDMENTS

1982—Subsec. (¢)(13). Pub. L. 97-268 substitutced
“section 1342 of title 31" for “section 3679(b) of the
Revised Statutes (31 U.S.C. 665(b))”.

1972—Subsec. (¢)(10). Pub. L. 92-526, § 1(a), inserted
provisions authorizing contracts for the performance
of such studies with any public or private persons, etc.,
under title III of the Federal Property and Adminis-
trative Services Act of 1949, as amended, and substi-
tuted provisions authorizing the payment of experts
and consultants in.accordance with rates not in excess
of the maximum rate of pay for grade GS-15 as pro-
vided In section 5332 of this title, for provisions au-
thorizing the payment of such individuals at rates not
in excess of $100 a day.

Subsec. (c)(11) to (15). Pub. L. 92-526, § 1(b), added
pars. (11) to (13) and redesignatcd former pars. (11)
and (12) as (14) and (15), respectively.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to In section 573 of this title.

§ 576. Authorization of appropriations

There are authorized to be appropriated to
carry out the purposes of this subchapter not
more than $1,600,000 for fiscal year 1986 and
not more than $2,000,000 for each fiscal year
thereafter up to and including fiscal year 1990.
Of any amounts appropriated under this sec-
tion, not more than $1,000 may be made avail-
able in each fiscal year for official reception
and entertainment expenses for foreign digni-
taries.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 391; Pub.
L. 91-164, Dec. 24, 1969, 83 Stat. 446; Pub. L.
92-526, § 2, Oct. 21, 1972, 86 Stat. 1048; Pub. L.
95-293, § 1(a), June 13, 1978, 92 Stat. 317; Pub.
L. 97-330, Oct. 15, 1982, 96 Stat. 1618; Pub. L.
99-470, § 2(a), Oct. 14, 1986, 100 Stat. 1198.)

HISTORICAL AND REVISION NOTES

Revised Statutes and

U.S. Code Statutes at Large

Derivation

...................... § U.S.C. 1045e. Aug. 30, 1964, Pub. L.

88-499, §7, 78 Stat. 618,

The word “hereby” is omitted as unnecessary.

Standard changes are made to conform with the
definitions applicable and the style of this title as out-
lined in the preface to the report.
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CODIFICATION

Section 576 of former Title 5, Executive Depart-
ments and Government Officers and Employees, was
transferred to section 2260 of Title 7, Agriculture.

AMENDMENTS

1986—Pub. L. 99-470 substituted ‘“Authorization of
appropriations” for “Appropriations” in section catch-
line and amended text generally. Prior to amendment,
text read as follows: “There are authorized to be ap-
propriated to carry out the purposes of this subchap-
ter sums not to exceed $2,300,000 for the fiscal year
ending September 30, 1982, and not to exceed
$2,300,000 for each fiscal year thereafter up to and in-
cluding the fiscal year ending September 30, 1986.”

1982—Pub. L. 97-330 substituted provisions authoriz-

.ing appropriations of not to exceed $2,300,000 for

fiscal year ending Sept. 30, 1982, and not to exceed
$2,300,000 for each fiscal year thereafter up to and in-
cluding fiscal year ending Sept. 30, 1986, for provisions
that had authorized appropriations of not to exceed
$1,700,000 for fiscal year ending Sept. 30, 1979,
$2,000,000 for fiscal year ending Sept. 30, 1980,
$2,300,000 for fiscal year ending Sept. 30, 1981, and
$2,300,000 for fiscal year ending Sept. 30, 1982.

1978—Pub. L. 95-293 substituted provisions authoriz-
ing appropriations for fiscal years ending Sept. 30,
1979, Sept. 30, 1980, Sept. 30, 1981, and Sept. 30, 1982,
of $1,700,000, $2,000,000, $2,300,000, and $2,300,000, re-
spectively, for provisions authorizing appropriations
for.fiscal years ending June 30, 1974, June 30, 1975,
June 30, 1976, June 30, 1977, and June 30, 1978, of
$760,000, $805,000, $850,000, $900,000, and $950,000, re-
spectively, and provisions authorizing for each fiscal
year thereaftcr such sums as may be necessary.

1972—Pub. L. 92-526 substituted provisions suthoriz-
ing to be appropriated necessary sums not in excess of
$760,000 for fiscal year ending June 30, 1974, $805,000
for fiscal year ending June 30, 1975, $850,000 for fiscal
year ending June 30, 1976, $900,000 for flscal year
ending June 30, 1977, and $950,000 for fiscal year
ending June 30, 1978, and each fiscal year thereafter,
for provisions authorizing to be appropriated neces-
sary sums, not in excess of $450,000 per annum.

1969—Pub. L. 91-164 substituted *“$450,000 per
annum” for ‘“$250,000".

EFFECTIVE DATE OF 1978 AMENDMENT

Section 1(b) of Pub. L. 95-293 provided that: “The
amendment made by subsection (a) [amending this
section] shall take effect October 1, 1977.”

CHAPTER 6—THE ANALYSIS OF REGULATORY

FUNCTIONS
Sec.
601. Definitions.
6802. Regulatory agenda.
603. Initial regulatory flexibility analysis.
604. Final regulatory flexibility analysis.
805. - Avoidance of duplicative or unnecessary
analyses.
606. Effect on other law.
607. Preparation of analyses.
608. Procedure for waiver or delay of completion.
609. Procedures for gathering comments.
610. Periodic review of rules.
611. Judicial review.
612. Reports and intervention rights.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in title 16 sections 1379,
1855; title 42 section 1302.

§ 601. Definitions
For purposes of this chapter—
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(1) the term ‘‘agency’” means an agency as
defined in section 551(1) of this title;

(2) the term “rule” means any rule for
which the agency publishes a general notice
of proposed rulemaking pursuant to section
553(b) of this title, or any other law, includ-
ing any rule of generai applicability govern-
ing Federal grants to State and local govern-
ments for which the agency provides an op-
portunity for notice and public comment,
except that the term “rule” does not include
a rule of particuiar applicabiiity relating to
rates, wages, corporate or financial structures
or reorganizations thereof, prices, facilities,
appiiances, services, or ailowances therefor or
to vaiuations, costs or accounting, or practices
relating to such rates, wages, structures,
prices, appliances, services, or ailowances;

(3) the term ‘‘small business” has the same
meaning as the term “small business concern”
under section 3 of the Small Business Act,
unless an agency, after consultation with the
Office of Advocacy of the Small Business Ad-
ministration and after opportunity for public
comment, establishes one or more definitions
of such term which are appropriate to the ac-
tivities of the agency and publishes such
definition(s) in the Federal Register;

(4) the term ‘“small organization” means
any not-for-profit enterprise which is inde-
pendently owned and operated and is not
dominant in its field, unless an agency estab-
lishes, after opportunity for pubiic comment,
one or more definitions of such term which
are appropriate to the activities of the agency
and publishes such definition(s) in the Feder-
al Register;

(5) the term ‘“‘small governmental jurisdic-
tion” means governments of cities, counties,
towns, townships, villages, schooi districts, or
special districts, with a population of less
than fifty thousand, unless an agency estab-
lishes, after opportunity for public comment,
one or more definitions of such term which
are appropriate to the activities of the agency
and which are based on such factors as loca-
tion in rural or sparsely populated areas or
limited revenues due to the population of
such jurisdiction, and publishes such
definition(s) in the Federal Register; and

(6) the term ‘“‘small entity” shall have the
same meaning as the terms ‘“small business”,
“small organization” and ‘“‘small governmen-
tal jurisdiction” defined in-paragraphs (3), (4)
and (5) of this section.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1165.)
REFERENCES IN TEXT

Section 3 of the Small Business Act, referred to in
par. (3), is classified to section 632 of Title 15, Com-
merce and Trade.

EFFECTIVE DATE

Section 4 of Pub. L. 96-354 provided that: ‘“The pro-

visions of this Act [enacting this chapter] shall take
effect January 1, 1981, except that the requirements
of sections 603 and 604 of title 5, United States Code
(as added by section 3 of this Act) shall apply only to
rules for which a notice of proposed rulemaking is
issued on or after January 1, 1981.”

SHORT TITLE

Section 1 of Pub. L. 96-354 provided: “That this Act
[enacting this chapter] may be cited as the ‘Regulato-
ry Flexibility Act'.”

CONGRESSIONAL FINDINGS AND DECLARATION OF
PURPOSE

Section 2 of Pub. L. 96-354 provided that:

“(a) The Congress finds and declares that—

‘(1) when adopting regulations to protect the
health, safety and economic welfare of the Nation,
Federal agencies should seek to achieve statutory
goals as effectively and efficiently as possible with-
out imposing unnecessary burdens on the public;

“(2) laws and regulations designed for application
to large scale entlties have been applied uniformly to
small businesses, small organizations, and small gov-
ernmental jurisdictions even though the problems
that gave rise to government action may not have
been caused by those smaller entities;

“(3) uniform Federal regulatory and reporting re-
quirements have in numerous instances imposed un-
necessary and disproportionately burdensome de-
mands including legal, accounting and consulting
costs upon small businesses, small organizations, and
small governmental jurisdictions with limited re-
sources;

“(4) the fallure to recognize differences in the
scale and resources of regulated entities has in nu-
merous instances adversely affectod competition in
the marketplace, discouraged innovation and re-
stricted improvements in productivity;

‘(5) unnecessary regulations create entry barriers
in many industries and discourage potential entre-
preneurs from introducing beneficial products and
processes;

‘“(6) the practice of treating all regulated busi-
nesses, organizations, and governmental jurisdictions
as equivalent may lead to inefficient use of regulato-
ry agency resources, enforcement problems, and, in
some cases, to actions inconsistent with the legisla-
tive intent of health, safety, environmental and eco-

. nomic welfare legislation;

“(7) alternative regulatory approaches which do
not conflict with the stated objectives of applicable
statutes may be avallable. which minimize the signifi-
cant economic impact of rules on small businesses,
small organizations, and small governmental juris-
dictions;

“¢8) the process by which Federal regulations are
developed and adopted shouid be reformed to re-
quire agencies to solicit the ideas and comments of
small bnsinesses, small organizations, and small gov-
ernmental jurisdictlons to examine the impact of
proposed and existing rules on such entities, and to
review the continued need for existing rules.

“(b) It is the purpose of this Act [enacting this chap-
ter] to establish as a principle of regulatory issuance
that agencies shall endeavor, consistent with the ob-
jectives of the rule and of applicable statutes, to fit
regulatory and informational requirements to the
scale of the businesses, organizations, and governmen-
tal jurisdictions subject to regulation. To achieve this
principle, agencies are required to solicit and consider
flexible regulatory proposals and to explain the ra-
tionale for their actions to assure that such proposals
are given serious consideration.”

Ex. ORD. No. 12291. FEDERAL REGULATION
REQUIREMENTS

Ex. Ord. No. 12291, Feb. 17, 1981, 46 F.R. 13193, pro-
vided:

By the authority vested in me as President by the
Constitution and laws of the United States of Amer-
ica, and in order to reduce the burdens of existing and
future regulations, increase agency accountability for
regulatory actions, provide for presidential oversight
of the regulatory process, minimize duplication and
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conflict of regulations, and insure well-reasoned regu-
lations, it is hereby ordered as follows:

SECTION 1. Definitions. For the purposes of this
Order:

(a) “Regulation” or “rule” means an agency state-
ment of general applicability and future effect de-
signed to implement, interpret, or prescribe law or
pollcy or describing the procedure or practice require-
ments of an agency, but does not include:

(1) Administrative actions governed by the provi-
sions of Sections 556 and 557 of Title 5 of the United
States Code;

(2) Regulations issued with respect to a military or
foreign affairs function of the United States; or

(3) Regulations related to agency organization, man-
agement, or personnel.

(b) “Major rule” means any regulation that is likely
to result in:

(1) An annual effect on the economy of $100 million
or 1nore;

(2) A major increase in costs or prices for consumers,
individual industries, Federal, State, or local govern-
ment agencies, or geographic regions; or

(3) Significant adverse effects on competition, emn-
ployment, investment, productivity, innovation, or on
the ability of Unlted States-based enterprises to com-
pete with foreign-based enterprises in domestic or
export markets.

(¢) “Director” means the Director of the Office of
Management and Budget.

(d) “Agency” means any authority of the United
States that is an “agency” under 44 U.S.C. 3502(1), ex-
cluding those agencies specified in 44 U.S.C. 3502(10).

(e) “Task Force” means the Presidential Task Force
on Regulatory Relief.

SEc. 2. General Requirements. In promulgating new
regulations, reviewing existing regulations, and devel-
oping legislative proposals concerning regulation, all
agencies, to the extent permitted by law, shall adhere
to the following requirements:

(a) Administrative decisions shall be based on ade-
quate information concerning the need for and conse-
quences of proposed government action;

(b) Regulatory action shall npt be undertaken unless
the potential benefits to society for the regulation out-
weigh the potential costs to society;

(c) Regulatory objectives shall be chosen to maxi-
mize the net benefits to society;

(d) Among alternative approaches to any given regu-
latory objective, the alternative involving the least net
cost to society shall be chosen; and

(e) Agencies shall set regulatory priorities with the
aim of maximizing the aggregate net benefits to socie-
ty, taking into account the condition of the particular
industries affected by regulations, the condition of the
national econoiny, and other regulatory actions con-
templated for the future.

SEc. 3. Regulatory Impact Analysis and Review. (a)
In order to implement Section 2 of this Order, each

-agency shall, in connection with every major rule, pre-
pare, and to the extent permitted by law consider, a
Regulatory Impact Analysis. Such Analyses may be

combined with any Regulatory Flexibility Analyses.

performed under 5 U.S.C. 603 and 604.

(b) Each agency shall initially determine whether a
rule it intends to propose or to issue is a major rule,
provided that, the Director, subject to the direction of
the Task Force, shall have authority, in accordance
with Sections 1(b) and (2) of this Order, to prescribe
criteria for making such determinations, to order a
rule to be treated as a major rule, and to require any
set of related rules te be considered together as a
major rule.

(c) Except as provided in Section 8 of this Order,
agencies shall prepare Regulatory Impact Analyses of
major rules and transmit thein, along with all notices
of proposed rulemaking and all final rules, to the Di-
rector as follows:

(1) If no notice of proposed rulemaking is to be pub-
lished for a proposed major rule that is not an emer-

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

Page 474

gency rule, the agency shall prepare only a final Regu-
latory Impact Analysis, which shall be transmitted,
along with the proposed rule, to the Director at least
60 days prior to the publication of the major rule as a
final rule;

(2) With respect to all other major rules, the agency
shall prepare a preliminary Regulatory Impact Analy-
sis, which shall be transmitted, along with a notice of
proposed rulemaking, to the Director at least 60 days
prior to the publication of a notice of proposed rule-
making, and a final Regulatory Impact Analysis,
which shall be transmitted along with the final rule at
least 30 days prior to the publication of the major rule
as a final rule;

(3) For all rules other than major rules, agencies
shall submit to the Director, at least 10 days prior to
publication, every notice of proposed rulemaking and
final rule.

(d) To permit each proposed major rule to be ana-
lyzed in light of the requiremnents stated in Section 2
of this Order, each preliminary and final Regulatory
Impact Analysis shall contain the following informa-
tion:

(1) A description of the potential benefits of the
rule, including any beneficial effects that cannot be
quantified in monetary terms, and the identification
of those likely to receive the benefits;

(2) A description of the potential costs of the rule,
including any adverse effects that cannot be quanti-
fied in monetary terms, and the identification of those
likely to bear the costs;

(3) A determination of the potential net benefits of
the rule, including an evaluation of effects that
cannot be quantified in monetary terms;

(4) A description of alternative approaches that
could substantially achieve the same regulatory goal
at lower cost, together with an analysis of this poten-

‘tial benefit and costs and-a brief explanation of the

legal reasons why such alternatives, if proposed, could
not be adopted; and

(5) Unless covered by the description required under
paragraph (4) of this subsection, an explanation of
any legal reasons why the rule cannot be based on the
requirements set forth in Section 2 of this Order.

(eX(I) The Director, subject to the direction of the
Task Force, which shall resolve any issues raised
under this Order or ensure that they are presented to
the President, is authorized to review any preliminary
or final Regulatory Impact Analysis, notice of pro-
posed rulemaking, or final rule based on the require-
ments of this Order.

(2) The Director shall be deemed to have concluded
review unless the Director advises an agency to the
contrary under subsection (f) of this Section:

(A) Within 60 days of a submission under subsection
(c)1) or a submission of a preliminary Regulatory
Impact Analysis or notice of proposed rulemaking
under subsection (c)2);

(B) Within 30 days of the submission of a final Reg-
ulatory Impact Analysis and a final rule under subsec-
tion (¢)(2); and

(C) Within 10 days of the submission of a notice of
proposed rulemaking or final rule under subsection
€)3).

(£)(1) Upon the request of the Director, an agency
shall consult with the Director concerning the review
of a preliminary Regulatory Impact Analysis or notice
of proposed rulemaking under this Order, and shall,
subject to Section 8(aX2) of this Order, refrain from
publishing its preliminary Regulatory Impact Analysis
or notice of proposed rulemaking until such review is
concluded.

(2) Upon receiving notice that the Director intends
to submit views with respect to any final Regulatory
Impact Analysis or final rule, the agency shall, subject
to Section 8(aX2) of this Order, refrain from publish-
ing its final Regulatory Impact Analysis or final rule
until the agency has responded to the Director’s views,
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and incorporated those views and the agency’s re-

sponse in the rulemaking fiie.

(3) Nothing in this subsection shall be construed as
displacing the agencies’ responsibilities delegated by
law.

(g) For every rule for which an agency publishes a
notice of proposed rulemaking, the agency shall in-
clude in its notice:

(1) A brief statement setting forth the agency’s ini-
tial determination whether the proposed rule is a
major rule, together with the reasons underlying that
determination; and

(2) For each proposed major rule, a brief summary
of the agency’s preliminary Reguiatory Impact Analy-
sis.

(h) Agencies shall make their preliminary and final
Regulatory Impact Analyses available to the public.

(1) Agencies shall initiate reviews of currently effec-
tive rules in accordance with the purposes of this
Order, and perform Regulatory Impact Analyses of
currently effective major rules. The Director, subject
to the direction of the Task Force, may designate cur-
rently effective rules for review in accordance with
this Order, and establish schedules for reviews and
Analyses under this Order.

Sec. 4. Regulatory Review. Before approving any
final major rule, each agency shall:

(a) Make a determination that the regulation is
clearly within the authority delegated by law and con-
sistent with congressional intent, and include in the
Federal Register at the time of promulgation a8 memo-
randum of law supporting that determination.

(b) Make a determinatlon that the factual conclu-
sions upon which the rule is based have substantial
support in the agency record, viewed as a whole, with
full attention to public comments in general and the
comments of persons directly affected by the rule in
particular.

SeC. 5. Regulatory Agendas. (a) Each agency shall
publish, in October and April of each year, an agenda
of proposed regulations that the agency has issued or
expects to issue, and currently effective rules that are
under agency review pursuant to this Order. These
agendas may be incorporated with the agendas pub-
lished under .5 U.S.C. 602, and must contain at the
minimum:

(1) A summary of the nature of each major rule
being considered, the objectives and legal basis for the
.issuance of the rule, and an approximate schedule for
completing action on any major rule for which the
agency has issued a notice of proposed rulemaking;

(2) The name and telephone number of a knowledge-
able agency official for each item on the agenda; and

(3) A list of existing regulations to be reviewed
under the terms of this Order, and a brief discussion
of each such regulation.

(b) The Director, subject to the direction of the
Task Force, may, to the extent permitted by law:

(1) Require agencies to provide additional informa-
tion in an agenda; and

(2) Require publication of theagenda in any form.

Sec. 8. The Task Force and Office of Management
and Budget. (a) To the extent permitted by law, the
- Director shall have authority, subject to the direction
of the Task Force, to:

(1) Designate any proposed or existing rule as a
major rule in accordance with Section 1(b) of this
Order;

(2) Prepare and promulgate uniform standards for
the identification of major rules and the development
of Regulatory Impact Analyses;

(3) Require an agency to obtain and evaluate, in con-
nection with a regulation, any additional relevant data
from any appropriate source;

(4) Walve the requirements of Sections 3, 4, or 7 of
this Order with respect to any proposed or existing
major rule;

(5) Identify duplicative, overlapping and conflicting
rules, existing or proposed, and existing or proposed
rules that are inconsistent with the policies underly-
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ing statutes governing agencies other than the issuing
agency or with the purposes of this Order, and, in
each such case, require appropriate interagency con-
sultation to minimize or eiiminate such duplication,
overlap, or conflict;

(6) Develop procedures for estimating the annual
benefits and costs of agency regulations, on both an
aggregate and economic or industrial sector basis, for
purposes of compiling a regulatory budget;

() In consultation with interested agencies, prepare
for consideration by the President recommendations
for changes in the agencies’ statutes; and

(8) Monitor agency compliance with the require-
ments of this Order and advise the President with re-
spect to such compliance.

(b) The Director, subject to the direction of the
Task Force, is authorized to establish procedures for
the performance of all functions vested in the Direc-
tor by this Order. The Director shall take appropriate
steps to coordinate the implementation of the analy-
sis, transmittal, review, and clearance provisions of
this Order with the authorities and requirements pro-
vided for or imposed upon the Director and agencies
under the Regulatory Flexibility Act, 5 U.S.C. 601 et
seq., and the Paperwork Reduction Plan Act of 1980,
44 U.S.C. 3501 et seq.

Skc. 1. Pending Regulations. (a) To the extent neces-
sary to permit reconsideration in accordance with this
Order, agencies shall, except as provided in Section 8
of this Order, suspend or postpone the effective dates
of all major rules that they have promulgated in final
form as of the date of this Order, but that have not
yet become effective, excluding:

(1) Major rules that cannot legally be postponed or
suspended;

(2) Major rules that, for good cause, ought to
become effective as final rules without reconsider-
ation. Agencies shall prepare, in accordance with Sec-
tion 3 of this Order, a final Regulatory Impact Analy-
sis for each major rule that they suspend or postpone.

(b) Agencles shall report to the Director no later
than 15 days prior to the effective date of any rule
that the agency has promulgated in final form as of
the date of this Order, and that has not yet become ef-
fective, and that will not be reconsidered under sub-
section (a) of this Section:

(1) That the rule is excepted from reconsideration
under subsection (a), including a brief statement of
the legal or other reasons for that determination; or

(2) That the rule is not a major rule.

(c¢) The Director, subject to the direction of the Task
Force, is authorized, to the extent permitted by law,
to:
(1) Require reconsideration, in accordance with this
Order, of any major rule that an agency has issued in
final form as of the date of this Order and that has
not become effective; and

(2) Designate a rule that an agency has issued in
final form as of the date of this Order and that has
not yet become effective as a major rule in accordance
with Section I(b) of this Order.

(d) Agencies may, in accordance with the Adminis-
trative Procedure Act [5 U.S.C. 551 et seq. and 701 et
seq.] and other applicable statutes, permit major rules
that they have issued in final form as of the date of
this Order, and that have not yet become effective, to
take effect as interim rules while they are being recon-
sidered in accordance with this Order, provided that,
agencies shall report to the Director, no later than 15
days before any such rule is proposed to take effect as
an interim rule, that the rule should appropriately
take effect as an interim rule while the rule is under
reconsideration.

(e) Except as provided in Section 8 of this Order,
agencies shall, to the extent permitted by law, refrain
from promulgating as a final rule any proposed major
rule that has been published or issued as of the date
of this Qrder until a final Regulatory Impact Analysis,
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in accordance with Section 3 of this Order, has been
prepared for the proposed major rule.

(f) Agencies shall report to the Director, no later
than 30 days prior to promulgating as a final rule any
proposed rule that the agency has published or issued
as of the date of this Order and that has not been con-
sidered under the terms of this Order:

(1) That the rule cannot legally be considered in ac-
cordance with this Order, together with a brief expla-
nation of the legal reasons barring such consideration;
or

(2) That the rule is not a major rule, in which case
the agency shall submit to the Director a copy of the
proposed rule.

(g) The Director, subject to the direction of the Task
Force, is authorized, to the extent permitted by law,
to:

(1) Require consideration, in accordance with this
Order, of any proposed major rule that the agency has
published or issued as of the date of this Order; and

(2) Designate a proposed rule that an agency has
published or issued as of the date of this Order, as a
major rule in accordance with Section 1(b) of this
Order.

(h) The Director shall be deemed to have deter-
mined that an agency’s report to the Director under
subsections (b), (d), or (f) of this Section is consistent
with the purposes of this Order, unless the Director
advises the agency to the contrary:

(1) Within 15 days of its report, in the case of any
report under subsections (b) or (d); or

(2) Within 30 days of its report, in the case of any
report under subsection (f).

(1) This Section does not supersede the President’s
Memorandum of January 29, 1981, entitled ‘“Postpone-
ment of Pending Regulations” [5 U.S.C. 553 notel,
which shall remain in effect until March 30, 1981.

(j) In complying with this Section, agencies shall
comply with all applicable provisions of the Adminis-
trative Procedure Act [5 U.S.C. 551 et seq. and 701 et
seq.]), .and with any other procedural requirements
made applicable to the agencies by other statutes.

. SEc. 8. Exemptions. (a) The procedures prescribed by
this Order shall not apply to:

(1) Any regulation that responds to an emergency
situation, provided that, any such regulation shall be
reported to the Director as soon as is practicable, the
agency shall publish in the Federal Register a state-
ment of the reasons why it is impracticable for the
agency to follow the procedures of this Order with re-
spect to such a rule, and the agency shall prepare and
transmit as soon as is practicable a Regulatory Impact
Analysis of any such major rule; and

(2) Any regulation for which consideration or recon-
sideration under the terms of this Order would con-
flict with deadlines imposed by statute or by judicial
order, provided that, any such regulation shall be re-
ported to the Director together with a brief explana-
tion of the conflict, the agency shall publish in the
Federal Register a statement of the reasons why it is
impracticable for the agency to foliow the procedures
of this Order with respect to such a rule, and the
agency, in consultation with the Director, shall adhere
to the requirements of this Order to the extent per-
mitted by statutory or judicial deadlines.

(b) The Director, subject to the direction of the
Task Force, may, in accordance with the purposes of
this Order, exempt any class or category of regula-
tions from any or all requirements of this Order.

SEc. 9. Judicial Review. This Order is intended only
to improve the internal management of the Federal
government, and is not intended to create any right or
benefit, substantive or procedural, enforceable at law
by a party against the United States, its agencies, its
officers or any person. The determinations made by
agencies under Section 4 of this Order, and any Regu-
latory Impact Analyses for any rule, shall be made
part of the whole record of agency action in connec-
tion with the rule.
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SEc. 10. Revocations. Executive Orders No. 12044, as
amended, and No. 12174 are revoked.

RONALD REAGAN.

EX. ORD. NoO. 12498. REGULATORY PLANNING PROCESS

Ex. Ord. No. 12498, Jan. 4, 1985, 50 F.R. 1036, provid-
ed that:

By the authority vested in me as President by the
Constitution and iaws of the United States of Amer-
ica, and in order to create a coordinated process for de-
veloping on an annual basis the Administration’s Reg-
ulatory Program, establish Administration regulatory
priorities, increase the accountability of agency heads
for the regulatory actions of their agencies, provide
for Presidential oversight of the regulatory process,
reduce the burdens of existing and future regulations,
minimize duplication and conflict of regulations, and
enhance public and Congressional understandimg of
the Administration’s regulatory objectives, it is hereby
ordered as follows:

SECTION 1. General Requirements. (a) There is
hereby established a regulatory planning process by
which the Administration will develop and publish a
Regulatory Program for each year. To implement this
process, each Executive agency subject to Executive
Order No. 12291 [set out abovel shall submit to the
Director of the Office of Management and Budget
(OMB) each year, starting in 1985, a statement of its
regulatory policies, goals, and objectives for the
coming year and information concerning all signifi-
cant. regulatory actions underway or planned; howev-
er, the Director may exempt from this Order such
agencies or activities as the Director may deem appro-
priate in order to achieve the effective implementa-
tion of this Order.

(b) The head of each Executive agency subject to

-this Order shall ensure that all regulatory actions are

consistent with the goals of the agency and of the Ad-
ministration, and will be appropriately implemented.

(c) This program is intended to complement the ex-
isting regulatory planning and review procedures of
agencies and the Executive branch, including the pro-
cedures established by Executive Order No. 12291.

-(d) To assure-consistency with the goals of the Ad-
ministration, the head of each agency subject to this
Order shall adhere to the regulatory principles stated
in Section 2 of Executive Order No. 12291, including
those elaborated by the regulatory policy guidelines
set forth in the August 11, 1983, Report of the Presi-
dential Task Force on Regulatory Relief, “Reagan Ad-
ministration Regulatory Achievements.”

SEc. 2. Agency Submission of Draft Regulatory Pro-
gram. (a) The head of each agency shall submit to the
Director an overview of the agency’s regulatory poli-

.. cies,- goals, and objectives for the program year and

such information concerning all significant regulatory
actions of the agency, planned or underway, including
actions taken to consider whether to_initiate rulemak-
ing; “requests for .public. comment; and the develop-
ment of documents that may influence, anticipate, or
could lead to.the commencement of rulemaking pro-
ceedings at a later date, as the Director deems neces-
sary to develop the Administration’s Regulatory Pro-
gram. This submission shall constitute the agency's
draft regulatory program. The draft regulatory pro-
gram shall be submitted to the Director each year, on
a date to be specified by the Director, and shall cover
the period from April 1 through March 31 of the fol-
lowing year.

(b) The overview portion of the agency’s submission
should discuss the agency’s broad regulatory purposes,
explain how they are consistent with the Administra-
tion’s regulatory principles, and include a discussion of
the significant regulatory actions, as defined by the
Director, that it will take. The overview should specifi-
cally discuss the significant regulatory actions of the
agency to revise or rescind existing rules.
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(c) Each agency head shall categorize and describe
the regulatory actions described in subsection (a) in
such format as the Director shall specify and provide
such additional information as the Director may re-
quest; however, the Director shall, by Bulletin or Cir-
cular, exempt from the requirements of this Order
any class or category of regulatory action that the Di-
rector determines is not necessary to review in order
to achieve the effective implementation of the pro-

gram,

SEc. 3. Review, Compilation, and Publication of the
Administration’s Regulatory Program. (a) In reviewing
each agency’s draft regulatory program, the Director
shall (i) consider the consistency of the draft regulato-
ry program with the Administration’s policies and pri-
orities and the draft regulatory programs submitted
by other agencies; and (ii) identify such further regu-
latory or deregulatory actions as may, in his view, be
necessary in order to achieve such consistoncy. In the
event of disagreement over the content of the agency’s
draft regulatory program, the agency head or the Di-
rector may raise issues for further review by the Presi-
dent or by such appropriate Cabinet Council or other
forum as the President may designate.

(b) Foliowing the conclusion of the review process
established by subsection (a), each agency head shall
submit to the Director, by a date to be specified by the
Director, the agency’s final regulatory plan for compi-
lation and publication as the Administration’s Regula-
tory Program for that year. The Director shall circu-
late a draft of the Administration’s Regulatory Pro-
gram for agency comment, review, and interagency
consideration, if necessary, before publlcation.

(c) After-development of the Administration’s Regu-
latory Program for the year, if the agency head pro-
poses to take a regulatory action subject to the provi-
sions of Section 2 and not previously submitted for
review under this process, or if the agency head pro-
poses to take a regulatory action that is materially dif-
ferent from the action described in the agency’s final
Regulatory Program, the agency head shall immedi-
ately advise the Director and submit the action to the
Director for review in such format as the Director may
specify. Except in the case of emergency situations, as
defined by the Director, or statutory or judicial dead-
lines, the agency head shall refrain from taking the
proposed regulatory action until the review of this
submission by the Director is completed. As to those
regulatory actions not aiso subject to Executive Order
No. 12291 [set out above), the Director shall be
deemed to have concluded that the proposal is consist-
ent with the purposes of this Order, unless he notifies
the agency head to the contrary within 10 days of its
submission. As to those regulatory actions subject to
Executive Order No. 12291, the Director’s review shall
be governed by the provisions of Section 3(e) of that
Order.

(d) Absent unusual circumstances, such as new stat-
utory or judicial requirements or unanticipated emer-
gency situations, the Director may, to the extent per-
mitted by law, return for reconsideration any rule sub-
mitted for review under Executive Order No. 12281
that would be subject to Section 2 but was not includ-
ed in the agency’s final Regulatory Program for that
year; or any other significant regulatory action that is
materially different from those described in the Ad-
ministration’s Regulatory Program for that year.

SEc. 4. Office of Management and Budget. The Direc-
tor of the Office of Management and Budget is au-
thorized, to the extent permitted by law, to take such
actions as may be necessary to carry out the provisions
of this Order.

SEc. 5. Judicial Review. This Order is intended oniy
to improve the internal management of the Federal
government, and is not intended to create any right or
benefit, substantive or procedural, enforceable at law
by a party against the United States, its agencies, its
officers or any person.

RoONALD REAGAN.
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Ex. Orp. No. 12606. FAMILY CONSIDERATIONS IN PoLicy
FORMULATION AND IMPLEMENTATION

Ex. Ord. No. 12606, Sept. 2, 1987, 52 F.R. 34188, pro-
vided:

By the authority vested in me as President by the
Constitution and laws of the United Statos of Amer-
ica, and in order to ensure that the autonomy and
rights of the family are considered in the formulation
and implementation of policies by Executive depart-
ments and agencies, it is hereby ordered as follows:

SEcTION 1. Family Policymaking Criteria. In formu-
lating and implementing policies and regulations that
may have significant impact on family formation,
maintenance, and general well-being, Executive de-
partments and agencies shall, to the extent permitted
by law, assess such measures in light of the foliowing
questions:

(a) Does this action by government strengthen or
erode the stability of the family and, particularly, the
marital commitment?

(b) Does this action strengthen or erode the author-
ity and rights of parents in the education, nurture,
and supervision of their children?

(¢) Does this action help the family perform its func-
tions, or does it substitute governmental activity for
the function? .

(d) Does this action by government increase or de-
crease family earnings? Do the proposed benefits of
this action justify the impact on the family budget?

(e) Can this actlvity be carried out by a lower level
of government or by the family itself?

(f) What message, intended or otherwise, does this
program send to the public concerning the status of
the family?

(g) What message does it send to young people con-
cerning the relationship between their behavior, their
personal responsibility, and the norms of our society?

SEc. 2. Governmentwide Family Policy Coordination
and Review.

(a) Executive departments and agencies shall identi-
fy proposed regulatory and statutory provisions that
may have significant potential negative impact on the
family weli-being and provide adequate rationale on
why such proposal should be submitted. The head of
the department or agency, shall certify in writing
that, to the extent permitted by law, such measure
has been assessed in light of the criteria in Section 1
of this Order and how such measures wili enhance
family well-being. Such certification shall be transmit-
ted to the Office of Management and Budget. Depart-
ments and agencies shall give careful consideration to
family-related concerns and their impact in notices of
proposed rulemaking and messages transmitting legis-
iative proposals to the Congress.

(b) The Office of Management and Budget shall, to
the extent permitted by law, take action to ensure
that the policies of the Executive departments and
agencies are applied in light of the criteria set forth in
Section 1 of this Order.

(¢) The Office of Policy Development shall assess ex-
isting and proposed policies and regulations that
impact family weli-being in light of the criteria estab-
lished by Section 1 of this Order, provide evaluations
on those measures that have significant potential
impact on the family to the Office of Management
and Budget, and advise the President on policy and
regulatory actions that may be taken to strengthen
the institutions of marriage and family in America.

Sec. 3. Report. The Office of Policy Development
shall submit preliminary reports including specific rec-
ommendations to the Domestic Policy Councll and
shall submit a final report to the President no later
than 180 days from the date of this Order. Each year
thereafter, a report, including recommendations shall
be submitted, through the Domestic Policy Council to
the President.

Sec. 4. Judicial Review. This Order is intended to
improve the internal management of the Executive
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branch and is not intended to create any right or bene-
fit, substantive or procedural, enforceable at law by a
party against the United States, its agencies, its offi-
cers, Or any person. ;

RONALD REAGAN.

Ex. ORD. No. 12612. FEDERALISM CONSIDERATIONS IN
PoLicy FORMULATION AND IMPLEMENTATION

Ex. Ord. No. 12612, Oct. 26, 1987, 52 F.R. 41685, pro-
vided:

By the authority vested in me as President by the
Constitution and laws of the United States of Amer-
ica, and in order to restore the division of governmen-
tal responsibilities between the national government
and the States that was intended by the Framers of
the Constitution and to ensure that the principles of
federalism estabiished by the Framers guide the Exec-
utive departments and agencies in the formulation
and implementation of policies, it is hereby ordered as
follows:

SEcTION 1. Definitions. For purposes of this Order:

(a) “Policies that have federalism implications”
refers to regulations, legislative comments or proposed
legislation, and other policy statements or actions that
have substantial direct effects on the States, on the
relationship between the national government and the
States, or on the distribution of power and responsibil-
ities among the various leveis of government.

(b) “State” or “States” refer to the States of the
United States of America, individually or collectively,
.and, where relevant, to State governments, including
units of local government and other political subdivi-
sions established by the States.

Sec. 2. Fundamental Federalism Principles. In for-
mulating and implemnenting policies that have federal-
ism implications, Executive departments and agencies
shall be guided by the following fundamental federal-
ism principles:

(a) Federalism is rooted in the knowledge that our
political liberties are best assured by limiting the size
and scope of the national government.

(b) The people of the States created the national
government when they delegated to it those enumer-
ated governmental powers relating to matters beyond
the competence of the individual States. All other sov-
ereign powers, save those expressly prohibited the
States by the Constitution, are reserved to the States
or to the people.

(c) The constitutional relationship among sovereign
governments, State and national, is formalized in and
protected by the Tenth Amendment to the Constitu-
tion.

(d) The people of the States are free, subject only to
restrictions in the Constitution itself or in constitu-
tionally authorized Acts of Congress, to define the
moral, political, and legal character of their lives.

(e) In most areas of governmental concern, the
States uniquely possess the constitutional authority,
the resources, and the competence to discern the sen-
timents of the people and to govern accordingly. In
Thomas Jefferson’s words, the States are “the most
competent administrations for our domestic concerns
and the surest bulwarks against antirepublican ten-
dencies.”

(f) The nature of our constitutional system encour-
ages a healthy diversity in the public policies adopted
by the people of the several States according to their
own conditions, needs, and desires. In the search for
enlightened public poiicy, individual States and com-
inunities are free to experiment with a variety of ap-
proaches to public issues.

(g) Acts of the national government—whether legis-
lative, executive, or judicial in nature—that exceed the
enumerated powers of that government under the
Constitution violate the principle of federalism estab-
lished by the Framers.

(h) Policies. of the national government shonld rec-
ognize the responsibility of —and should encourage op-
portunities for—individuals, families, neighborhoods,
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local governments, and private associations to achieve
their personal, social, and economic objectives
through cooperative effort.

(i) In the absence of clear constitutional or statutory
authority, the presumption of sovereignty should rest
with the individual States. Uncertainties regarding the
legitimate authority of the national government
should be resolved against regulation at the national
level.

Sec. 3. Federalism Policymaking Criteria. In addi-
tion to the fundamental federalism principles set
forth in section 2, Executive departments and agencies
shall adhere, to the extent permitted by law, to the
following criteria when formulating and implementing
policies that have federalism implications:

(a) There should be strict adherence to constitution-
al principles. Executive departments and agencies
should closely examine the constitutional and statuto-
ry authority supporting any Federal action that would
limit the policymaking discretion of the States, and
should carefully assess the necessity for such action.
To the extent practicabie, the States should be con-
sulted before any such action is implemented. Execu-
tive Order No. 12372 (“Intergovernmental Review of
Federal Programs”) {31 U.S.C. 6506 note] remains in
effect for the programs and activities to which it is ap-
plicable.

(b) Federal action limiting the poiicymaking discre-
tion of the States should be taken only where consti-
tutional authority for the action is clear and certain
and the national activity is necessitated by the pres-
ence of a problem of national scope. For the purposes
of this Order:

(1) It is important to recognize the distinction be-
tween problems of national scope (which may justify
Federal action) and problems that are merely common
to the States (which will not justify Federal action be-
cause individual States, acting individually or togeth-
er, can effectively deal with them).

(2) Constitutional authority for Federal action is
clear and certain only wlien authority for tlie action
may be found in a specific provision of the Constitu-
tion, there is no provision in the Constitution prohibit-
ing Federal action, and the action does not encroach
upon authority reserved to the States.

(c) With respect to national policies administered by
the States, the national government should grant the
States the maximum administrative discretion possi-
ble. Intrusive, Federal oversight of State administra-
tion is neither necessary nor desirable.

(d) When undertaking to formulate and implement
policies that have federalism implications, Executive
departments and agencies shall:

(1) Encourage States to develop their own policies to
achieve program objectives and to work with appropri-
ate officials in other States. :

(2) Refrain, to the maximum extent possible, from
establishing uniform, national standards for programs
and, when possible, defer to the States to establish
standards.

(3) When national standards are required, consult
with appropriate officials and organizations represent-
ing the States in developing those standards.

SEc. 4. Special Requirements for Preemption. (a) To
the extent permitted by law, Executive departments
and agencies shall construe, in regulations and other-
wise, a Federal statute to preempt State law only
when the statute contains an express preemption pro-
vision or there is some other firm and palpable evi-
dence compelling the conclusion that the Congress in-
tended preemption of State law, or when the exercise
of State authority directly conflicts with the exercise
of Federal authority under the Federal statute.

(b) Where a Federal statute does not preempt State
law (as addressed in subsection (a) of this section), Ex-
ecutive departments and agencies shall coustrue any
authorization in the statute for the issuance of reguia-
tions as authorizing preemption of State law by rule-
making only when the statute expressly authorizes is-
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suance of preemptive regulations or there is some
other firm and palpable evidence compelling the con-
clusion that the Congress intended to delegate to the
department or agency the authority to issue regula-
tions preempting State law.

(c) Any regulatory preemption of State law shall be
restricted to the minimum level necessary to achieve
the objectives of the statute pursuant to which the
regulations are promulgated.

(d) As soon as an Executive department or agency
foresees the possibility of a conflict between State law
and Federally protected interests within its area of
regulatory responsibility, the department or agency
shall consult, to the extent practicable, with appropri-
ate officials and organizations representing the States
in an effort to avoid such a conflict.

(e) When an Executive department or agency pro-
poses to act through adjudication or rule-making to
preempt State law, the department or agency shall
provide all affected States notice and an opportunity
for appropriate participation in the proceedings.

SEc. 5. Special Requirements for Legislative Propos-
als. Executive departments and agencies shall not
submit to the Congress legislation that would:

(a) Directly regulate the States in ways that would
interfere with functions essential to the States’ sepa-
rate and independent existence or operate to directly
displace the States’ freedom to structure integral op-
erations in areas of traditional governmental func-
tions; '

(b) Attach to Federal grants conditions that are not
directly related to the purpose of the grant; or

(c) Preempt State law, unless preemption is consist-
ent with the fundamental federalism principles set
forth in section 2, and uniess a clearly legitimate na-
tional purpose, consistent with the federalism policy-
making criteria set forth in section 3, cannot otherwise
be met.

SEc. 8. Agency Implementation. (a) The head of each
Executive department and agency shall designate an
official to be responsible for ensuring the implementa-
tion of this Order.

(b) In addition to whatever other actions the desig-
nated official may take to ensure implementation of
this Order, the designated official shall determine
which proposed policies have sufficient federalism im-
plications to warrant the preparation of a Federalism
Assessment. With respect to each such policy for
which an affirmative determination is made, a Feder-
alism Assessment, as described in subsection (c¢) of this
section, shall be prepared. The department or agency
head shall consider any such Assessment in all deci-
sions involved in promulgating and implementing the
policy.

(c) Each Federalism Assessment shall accompany
any submission concerning the policy that is made to
the Office of Management and Budget pursuant to
Executive Order No. 12291 [set out abovel or OMB
Circular No. A-19, and shall:

(1) Contain the designated official’s certification
that the policy has been assessed in light of the princi-
ples, criteria, and requirements stated in sections 2
through 5 of this Order;

(2) Identify any provision or element of the policy
that is inconsistent with the principles, criteria, and
requirements stated in sections 2 through 5 of this
Order;

(3) Identify the extent to which the policy imposes
additional costs or burdens on the States, including
the likely source of funding for the States and the
ability of the States to fulfill the purposes of the
policy; and

(4) Identify the extent to which the policy would
affect the States’ ability to discharge traditional State
governmental functions, or other aspects of State sov-
ereignty.

Skc. 7. Government-wide Federalism Coordination
and Review. (a) In implementing Executive Order
Nos. 12291 [set out abovel and 12498 [set out above]
and OMB Circular No. A-19, the Office of Manage-
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ment and Budget, to the extent permitted by law and
consistent with the provisions of those authorities,
shall take action to ensure that the policies of the Ex-
ecutive departments and agencies are consistent with
the principles, criteria, and requirements stated in sec-
tions 2 through 5 of this Order.

(b) In submissions to the Office of Management and
Budget pursuant to Executive Order No. 12291 [set
out above) and OMB Circular No. A-19, Executive de-
partments and agencies shall identify proposed regula-
tory and statutory provisions that have significant
federalism implications and shall address any substan-
tial federalism concerns. Where the departments or
agencies deem it appropriate, substantial federalism
concerns should also be addressed in notices of pro-
posed rule-making and messages transmitting legisla-
tive proposals to the Congress.

SEC. 8. Judicial Review. This Order is intended only
to improve the internal management of the Executive
branch, and is not intended to create any right or ben-
efit, substantive or procedural, enforceable at law by a
party against the United States, its agencies, its offi-
cers, or any person.

RONALD REAGAN.

Ex. Orp. No. 12630. GOVERNMENTAL ACTIONS AND INTER-
FERENCE WITH CONSTITUTIONALLY PROTECTED PROPER-
TY RIGHTS

Ex. Ord. No. 12630, Mar. 15, 1988, 53 F.R. 8859, pro-
vided:

By the authority vested in me as President by the
Constitution and laws of the United States of Amer-
ica, and in order to ensure that government actions
are undertaken on a well-reasoned basis with due
regard for fiscal accountability, for the financial
impact of the obligations imposed on the Federal gov-
ernment by the Just Compensation Clause of the
Fifth Amendment, and for the Constitution, it is
hereby ordered as follows:

SECTION 1. Purpose. (a) The Fifth Amendment of the

United States Constitution provides that private prop-
erty shall not be taken for public use without just
compensation. Government historically has used the
formal exercise of the power of eminent domain,
which provides orderly processes for paying just com-
pensation, to acquire private property for public use.
Recent Supreme Court decisions, however, in reaffirm-
ing the fundamental protection of private property
rights provided by the Fifth Amendment and in as-
sessing the nature of governmental actions that have
an impact on constitutionally protected property
rights, have also reaffirmed that governmental actions
that do not formally invoke the condemnation power,
including regulations, may result in a taking for which
just compensation is required.
" (b) Responsible fiscal management and fundamental
principles of good government require that govern-
ment decision-makers evaluate carefully the effect of
their administrative, regnlatory, and legislative actions
on constitutionally protected property rights. Execu-
tive departments and agencies should review their ac-
tions carefully to prevent unnecessary takings and
should account in decision-making for those takings
that are necessitated by statutory mandate.

(c) The purpose of this Order is to assist Federal de-
partments and agencies in undertaking such reviews
and in proposing, planning, and implementing actions
with due regard for the constitutional protections pro-
vided by the Fifth Amendment and to reduce the risk
of undue or inadvertent burdens on the public fisc re-
sulting from lawful governmental action. In further-
ance of the purpose of this Order, the Attorney Gen-
eral shall, consistent with the principles stated herein
and in consultation with the Executive departments
and agencies, promulgate Guidelines for the Evalua-
tion of Risk and Avoidance of Unanticipated Takings
to which each Executive department or agency shall
refer in making the evaluations required by this Order
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or in otherwise taking any action that is the subject of
this Order. The Guidelines shall be promulgated no
later than May 1, 1988, and shall be disseminated to
all units of each Executive department and agency no
later than July 1, 1988. The Attorney General shall, as
necessary, update these guidelines to reflect funda-
mental changes in takings law occurring as a result of
Supreme Court decisions.

SEc. 2. Definitions. For the purpose of this Order:
(a) “Policles that have takings implications” refers to
Federal regulatlons, proposed Federal regulations,
proposed Federal iegislation, comments on proposed
Federal iegislation, or other Federal policy statements
that, if implemented or enacted, could effect a taking,
such as rules and regulations that propose or impie-
ment licensing, permitting, or other condition require-
ments or limitations on private property use, or that
require dedications or exactions from owners of pri-
vate property. ‘“Policies that have takings implica-
tions” does not include:

(1) Actions abolishing regulations, discontinuing gov-
ernmental programs, or modifying regulations in a
manner that lessens interference with the use of pri-
vate property;

(2) Actions taken with respect to properties held in
trust by the United States or in preparation for or
during treaty negotiations with foreigu nations;

(3) Law enforcement actions involving seizure, for
violations of law, of property for forfeiture or as evi-
dence in criminal proceedings;

(4) Studies or similar efforts or planning activities;

(5) Communications between Federal agencies or de-
partments and State or iocal land-use planning agen-
cies regarding planned or proposed State or local ac-
tions regulating private property regardiess of wheth-
er such communicatlons are initiated by a Federal
agency or department or are undertaken in response
to an invitation by the State or local authority;

(6) The placement of military facilities or military
activities involving the use of Federal property alone;

or

(7) Any military or foreign affairs functions (includ-
ing procurement functions thereunder) but not includ-
ing the U.S. Army Corps of Engineers civil works pro-

gram.

(b) Private property refers to all property protected
by the Just Compensation Clause of the Fifth Amend-
ment.

(c) “Actions” refers to proposed Federal regulations,
proposed Federal legislation, comments on proposed
Federal legislation, applications of Federal regulations
to specific property, or Federal governmental actions
physically invading or occupying private property, or
other policy statements or actions related to Federal
regulation or direct physical invasion or occupancy,
but does not include:

(1) Actions in which the power of emiment domain is
formally exercised;

(2) Actions taken with respect to properties held in
trust by the United States or in preparation for or
during treaty negotiations with foreign nations;

(3) Law enforcement actions involving seizure, for
violations of law, of property for forfeiture or as evi-
dence in criminal proceedings;

(4) Studies or similar efforts or planning activities;

(5) Communications between Federal agencies or de-
partments and State or local land-use planning agen-
cies regarding planned or proposed State or local ac-
tions regulating private property regardiess of wheth-
er such communications are initiated by a Federal
agency or department or are undertaken in response
to an invitation by the State or local authority;

(6) The placement of military facilities or military
activities involving the use of Federal property alone;

or
(7) Any military or foreign affairs functions (includ-
ing procurement functions thereunder), but not in-
cluding the U.S. Army Corps of Engineers civil works
program.
SEc. 3. General Principlcs. In formulating or imple-
menting pollcies that have takings implications, each
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Executive department and agency shall be guided by
the following general principles:

(a) Governmental officials shouid be sensitlve to, an-
ticipate, and account for, the obligations imposed by
the Just Compensation Clause of the Fifth Amend-
ment in planning and carrying out governmental ac-
tions so that they do not resuit in the imposition of
unanticipated or undue additlonal burdens on the
public fisc.

(b) Actions undertaken by governmental officlals
that result in a physical invasion or occupancy of pri-
vate property, and regulations imposed on private
property that substantially affect its value or use, may
constitute a taking of property. Further, governmen-
tal action may amount to a taking even though the
action resuits in less than a compiete deprivation of all
use or value, or of all separate and distinct interests in
the same private property and even if the actlon con-
stituting a taking is temporary in nature.

(c) Government officials whose actions are taken
specifically for purposes of protecting public health
and safety are ordinarily given broader latitude by
courts before their actions are considered to be tak-
ings. However, the mere assertion of a public health
and safety purpose is insufficient to avoid a taking.
Actions to which this Order applies asserted to be for
the protection of public health and safety, therefore,
shouid be undertaken only in response to real and sub-
stantlal threats to public health and safety, be de-
slgned to advance significantly the health and safety
purpose, and be no greater than is necessary to
achieve the health and safety purpose.

(d) While normal governmental processes do not or-
dinarily effect takings, undue delays in decision-
making during which private property use if inter-
fered with carry a risk of being held to be takings. Ad-
ditionally, a delay in processing may increase signifi-
cantly the size of compensation due if a taking is later
found to have occurred.

(e) The Just Compensation Clause is self-actuating,
requiring that compensation be pald whenever govern-
mental action results in a taking of private property
regardiess of whether the underlying authority for
the action contemplated a taking or authorized the
payment of compensation. Accordingly, governmental
actions that may have a significant impact on the use
or value of private property should be scrutinized to
avoid undue or unplanned burdens on the public fisc.

SEC. 4. Department and Agency Action. In addition
to the fundamental principles set forth in Section 3,
Executive departments and agencies shall adhere, to
the extent permitted by law, to the following criteria
when implementing policies that have takings implica-
tions:

(a) When an Executive department or agency re-
quires a private party to obtain a permit in order to
undertake a specific use of, or action with respect to,
private property, any conditions imposed on the grant-
ing of a permit shall:

(1) Serve the same purpose that would have been
served by a prohibition of the use or action; and

(2) Substantially advance that purpose.

(b) When a proposed action would place a restriction
on a use of private property, the restriction imposed
on the use shall not be disproportionate to the extent
to which the use contributes to the overall problem
that the restriction is imposed to redress.

(¢c) When a proposed action involves a permitting
process or any other decision-making process that will
interfere with, or otherwise prohibit, the use of pri-
vate property pending the completion of the process,
the duration of the process shall be kept to the mini-
mum necessary.

(d) Before undertaking any proposed action regulat-
ing private property use for the protection of public
health or safety, the Executive department or agency
involved shall, in internal deliberative documents and
any submissions' to the Director of the Office of Man-
agement and Budget that are required:
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(1) Identify clearly, with as much specificity as pos-
sible, the public health or safety risk created by the
private property use that is the subject of the pro-
posed action;

(2) Establish that such proposed action substantially
advances the purpose of protecting public health and
safety against the specifically identified risk;

(3) Establish to the extent possible that the restric-
tions imposed on the private property are not dispro-
portionate to the extent to which the use contributes
to the overall risk; and

(4) Estimate, to the extent possible, the potential
cost to the government in the event that a court later
determines that the action constituted a taking.

In instances in which there is an immediate threat

to health and safety that constitutes an emergency re- .

quiring immediate response, this analysis may be done
upon completion of the emergency action.

SEc. 5. Executive Department and Agency Implemen-
tation. (a) The head of each Executive department
and agency shall designate an official to be responsible
for ensuring compliance with this Order with respect
to the actions of the department or agency.

(h) Executive departments and agencies shall, to the
extent permitted by law, identify the takings implica-
tions of proposed regulatory actions and address the
merits of those actions in light of the identified tak-
ings implications, if any, in all required submissions
made to the Office of Management and Budget. Sig-
nificant takings implications should also be identified
and discussed in notices of proposed rule-making and
messages transmitting legislative proposals to the
Congress stating the departments’ and agencies’ con-
clusions on the takings issues.

(¢) Executive departments and agencies shall identi-
fy each existing Federal rule and regulation against
which a takings award has been made or against
which a takings claim is pending including the amount
of each claim or award. A “takings” award has been
made or a “takings” claim pending if the award was
made, or the pending claim brought, pursuant to the
Just Compensation Clause of the Fifth Amendinent.
An itemized compilation of all such awards made in
Fiscal Years 1985, 1986, and 1987 and all such pending
claims shall be submitted to the Director, Office of
Management and Budget, on or before May 16, 1988.

(d) Each Executive department and agency shall
submit annually to the Director, Office of Manage-
ment and Budget, and to the Attorney General an
itemized compilation of ali awards of just compensa-
tion entered against the United States for takings, in-
cluding awards of interest as well as monies paid pur-
suant to the provisions of the Uniform Relocation As-
sistance and Real Property Acquisition Policies Act of
1970, 42 U.S.C. 4601.

(e)X(1) The Director, Office of Management and
Budget, and the Attorney General shall each, to the
extent permitted by law, take action to ensure that
the policies of the Executive departments and agen-
cies are consistent with the principles, criteria, and re-
quirements stated in Sections 1 through 5 of this
Order, and the Office of Management and Budget
shall take action to ensure that all takings awards
levied against agencies are properly accounted for in
agency budget submissions.

(2) In addition to the gnidelines required by Section
1 of this Order, the Attorney General shall, in consul-
tation with each Executive department and agency to
which this Order applies, promulgate such supplemen-
tal gnidelines as may be appropriate to the specific ob-
ligations of that department or agency.

SEc. 6. Judicial Review. This Order is intended oniy
to improve the internal management of the Executive
branch and is not intended to create any right or ben-
efit, substantive or procedural, enforceable at law by a
party against the United States, its agencies, its offi-
cers, Or any person.

RONALD REAGAN.
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§ 602. Regulatory agenda

(a) During the months of October and April
of each year, each agency shall publish in the
Federal Register a regulatory flexibility agenda
which shall contain—

(1) a brief description of the subject area of
any rule which the agency expects to propose
or promulgate which is likely to have a signif-
icant economic impact on a substantial
number of small entities;

(2) a summary of the nature of any such
rule under consideration for each subject area
listed in the agenda pursuant to paragraph
(1), the objectives and legal basis for the issu-
ance of the rule, and an approximate sched-
ule for completing action on any rule for
which the agency has issued a general notice
of proposed rulemaking,! and

(3) the name and telephone number of an
agency official knowledgeable concerning the
items listed in paragraph (1).

(b) Each regulatory flexibility agenda shall
be transmitted to the Chief Counsel for Advo-
cacy of the Small Business Administration for
comment, if any.

(c) Each agency shall endeavor to provide
notice of each regulatory flexibility agenda to
small entities or their representatives through
direct notification or publication of the agenda
in publications likely to be obtained by such
small entities and shall invite comments upon
each subject area on the agenda.

(d) Nothing in this section precludes an
agency from considering or acting on any
matter not included in a regulatory flexibility
agenda, or requires an agency to consider or act
on any matter listed in such agenda.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1166.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 605 of this title.

§ 603. Initial regulatory flexibility analysis

(a) Whenever an agency is required by section
553 of this title, or any other law, to publish
general notice of proposed rulemaking for any
proposed rule, the agency shall prepare and
make available for public comment an initial
regulatory flexibility analysis. Such analysis
shall describe the impact of the proposed rule
on small entities. The initial regulatory flexibil-
ity analysis or a summary shall be published in
the Federal Register at the time of the publica-
tion of general notice of proposed rulemaking
for the rule. The agency shall transmit a copy
of the initial regulatory flexibility analysis to
the Chief Counsel for Advocacy of the Small
Business Administration.

(b) Each initial regulatory flexibility analysis
required under this section shall contain—

(1) a description of the reasons why action
by the agency is being considered;

(2) a succinct statement of the objectives of,
and legal basis for, the proposed rule;

' So in original. The comma probably should be a semicolon.
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(3) a description of and, where feasibie, an
estimate of the number of small entities to
which the proposed rule will apply;

(4) a description of the projected reporting,
recordkeeping and other compliance require-
ments of the proposed rule, including an esti-
mate of the classes of small entities which
will be subject to the requirement and the
type of professional skills necessary for prep-
aration of the report or record;

(5) an identification, to the extent practica-
ble, of all relevant Federal rules which may
duplicate, overlap or conflict with the pro-
posed rule.

(c) Each initial regulatory flexibility analysis
shall also contain a description of any signifi-
cant alternatives to the proposed rule which ac-
complish the stated objectives of applicable
statutes and which minimize any significant
economic impact of the proposed rule on small
entities. Consistent with the stated objectives
of applicable statutes, the analysis shall discuss
significant alternatives such as—

(1) the establishment of differing compli-
ance or reporting requirements or timetables
that take into account the resources available
to small entities;

(2) the clarification, consolidation, or sim-
plification of compliance and reporting re-
quirements under the rule for such small en-
tities;

(3) the use of performance rather than
design standards; and

(4) an exemption from coverage of the rule,
or any part thereof, for such small entities.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1166.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 605, 606, 607,
608, 611 of this title; title 42 section 1302.

§ 604. Final regulatory flexibility analysis

(a) When an agency promulgates a final rule
under section 553 of this title, after being re-
quired by that section or any other law to pub-
lish a general notice of proposed rulemaking,
the agency shall prepare a final regulatory
flexibility analysis. Each final regulatory flexi-
bility analysis shall contain—

(1) a succinct statement of the need for, and
the objectives of, the rule;

(2) a summary of the issues raised by the
public comments in response to the initial
regulatory flexibility analysis, a summary of
the assessment of the agency of such issues,
and a statement of any changes made in the
proposed rule as a result of such comments;
and

(3) a description of each of the significant
alternatives to the rule consistent with the
stated objectives of applicable statutes and
designed to minimize any significant econom-
ic impact of the rule on small entities which
was considered by the agency, and a state-
ment of the reasons why each one of such al-
ternatives was rejected.

(b) The agency shall make copies of the final
regulatory flexibility analysis available to mem-
bers of the public and shall publish in the Fed-

TITLE 5—GOVERNMENT ORGANIZATION AND EMPLOYEES

Page 482

eral Register at the time of publication of the
final rule under section 553 of this title a state-
ment describing how the public may obtain
such copies.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1167.)

SECTION REFERRED TO IN OTHER SECTIONS

This section is referred to in sections 605, 606, 607,
608, 611 of this title; title 42 section 1302,

§ 605. Avoidance of duplicative or unnecessary analy-
ses

(a) Any Federal agency may perform the
analyses required by sections 602, 603, and 604
of this title in conjunction with or as a part of
any other agenda or analysis required by any
other law if such other analysis satisfies the
provisions of such sections.

(b) Sections 603 and 604 of this title shall not
apply to any proposed or final rule if the head
of the agency certifies that the rule will not, if
promulgated, have a significant economic
impact on a substantial number of small enti-
ties. If the head of the agency makes a certifi-
cation under the preceding sentence, the
agency shall publish such certification in the
Federal Register, at the time of publication of
general notice of proposed rulemaking for the
rule or at the time of publication of the final
rule, along with a succinct statement explaining
the reasons for such certification, and provide
such certification and statement to the Chief
Counsel for Advocacy of the Sinall Business Ad-
ministration.

(c) In order to avoid duplicative action, an
agency may consider a series of closely related
rules as one rule for the purposes of sections
602, 603, 604 and 610 of this title.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1167.)

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 608 of this title.

§ 606. Effect on other law

The requirements of sections 603 and 604 of
this title do not -alter in any manner standards
otherwise applicable by law to agency action.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1168.)

§ 607. Preparation of analyses

In complying with the provisions of sections
603 and 604 of this title, an agency may provide
either a quantifiable or numerical description
of the effects of a proposed rule or alternatives
to the proposed rule, or more general descrip-
tive statements if quantification is not practica-
ble or reliable.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1168.)

§ 608. Procedure for waiver or delay of completion

(a) An agency head may waive or delay the
completion of some or all of the requirements
of section 603 of this title by publishing in the
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Federal Register, not later than the date of
publication of the final rule, a written finding,
with reasons therefor, that the final rule is
being promulgated in response to an emergency
that makes compliance or timely compliance
with the provisions of section 603 of this title
impracticable.

(b) Except as provided in section 605(b), an
agency head may not waive the requirements of
section 604 of this title. An agency head may
delay the completion of the requirements of
section 604 of this title for a perlod of not more
than one hundred and eighty days after the
date of publication in the Federal Register of a
final rule by publishing in the Federal Register,
not later than such date of publication, a writ-
ten finding, with reasons therefor, that the
final rule is being promulgated in response to
an emergency that makes timely compliance
with the provisions of section 604 of this title
impracticable. 1f the agency has not prepared a
final regulatory analysis pursuant to section
604 of this title within one hundred and eighty
days from the date of publication of the final
rule, such rule shall lapse and have no effect.
Such rule shall not be repromulgated until a
final regulatory flexibillty analysis has been
completed by the agency.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1168.)

§ 609. Procedures for gathering comments

When any rule is promulgated which will
have a significant economic impact on a sub-
stantial number of small entities, the head of
the agency promulgating the rule or the official
of the agency with statutory responsibility for
the promulgation of the rule shall assure that
small entities have been given an opportunity
to participate in the rulemaking for the rule
through techniques such as—

(1) the incluslon in an advanced notice of
proposed rulemaking, if issued, of a statement
that the proposed rule may have a significant
economic effect on a substantial number of
small entities;

(2) the publication of general notice of pro-
‘posed rulemaking in publications likely to be
obtained by small entities;

(3) the direct notification of interested
small entities;

(4) the conduct of open conferences or
public hearings concerning the rule for small
entities; and

(5) the adoption or modification of agency
procedural rules to reduce the cost or com-
plexity of participation in the rulemaking by
small entities.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1168.)

§ 610. Periodic review of rules

(a) Within one hundred and eighty days after
the effective date of this chapter, each agency
shall publish in the Federal Register a plan for
the periodic review of the rules issued by the
agency which have or will have a significant
economic impact upon a substantial number of
small entities. Such plan may be amended by
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the agency at any time by publishing the revi-
sion in the Federal Register. The purpose of
the review shall be to determine whether such
rules should be continued without change, or
should be amended or rescinded, consistent
with the stated objectives of applicable stat-
utes, to minimize any significant economlc
impact of the rules upon a substantial number
of such small entities. The plan shall provide
for the review of all such agency rules existing
on the effective date of this chapter within ten
years of that date and for the review of such
rules adopted after the effective date of this
chapter within ten years of the publication of
such rules as the final rule. If the head of the
agency determines that completion of the
review of existing rules is not feasible by the es-
tablished date, he shall so certify in a state-
ment published in the Federal Register and
may extend the completlon date by one year at
a time for a total of not more than five years.

(b) In reviewing rules to minimize any signifi-
cant economic impact of the rule on a substan-
tial number of small entities in a manner con-
sistent with the stated objectives of applicable
statutes, the agency shall consider the foilow-
ing factors—

(1) the continued need for the rule;

(2) the nature of complaints or comments
received concerning the rule from the public;

(3) the complexity of the rule;

(4) the extent to which the rule overlaps,
duplicates or confllcts with other Federal
rules, and, to the extent feasible, with State
and local governmental rules; and

(5) the length of time since the rule has
been evaluated or the degree to which tech-
nology, economic conditions, or other factors
have changed in the area affected by the rule.

(c) Each year, each agency shall publish in
the Federal Register a list of the rules which

* have a significant economic impact on a sub-

stantial number of small entities, which are to
be reviewed pursuant to this section during the
succeeding twelve months. The list shall in-
clude a brief description of each rule and the
need for and legal basis of such rule and shall
invite public comment upon the rule.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1169.)

REFERENCES IN TEXT
The effective date of this chapter, referred to in

subsec. (a), is Jan. 1, 1981. See Effective Date note set
out under section 601 of this title.

SECTION REFERRED TO IN OTHER SECTIONS
This section is referred to in section 605 of this title.

§ 611. Judicial review

(a) Except as otherwise provided in subsec-
tion (b), any determination by an agency con-
cerning the applicability of any of the provi-
sions of this chapter to any action of the
agency shall not be subject to judicial review.

(b) Any regulatory flexibility analysis pre-
pared under sections 603 and 604 of this title
and the compliance or noncompliance of the
agency with the provisions of this chapter shall
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not be subject to judicial review. When an
action for judicial review of a rule is instituted,
any regulatory flexibility analysis for such rule
shall constitute part of the whole record of
agency action in connection with the review.
(c) Nothing in this section bars judicial review
. of any other impact statement or similar analy-
sis required by any other law if judicial review
- of such statement or analysis is otherwise pro-
vided by law.

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1169.)

§ 612. Reports and intervention rights

(a) The Chief Counsel for Advocacy of the
Small Business Administration shall monitor
agency compliance with this chapter and shall
report at least annually thereon to the Presi-
dent and to the Committees on the Judiciary of
the Senate and House of Representatives, the
Select Committee on Small Business of the
Senate, and the Committee on Small Business
of the House of Representatives.

(b) The Chief Counsel for Advocacy of the
Small Business Administration is authorized to
appear as amicus curiae in any action brought
in a court of the United States to review a rule.
In any such action, the Chief Counsel is au-
thorized to present his views with respect to
the effect of the rule on small entities.

(c) A court of the United States shall grant
the application of the Chief Counsel for Advo-
cacy of the Small Business Administration to
appear in any such action for the purposes de-
scribed in subsection (b).

(Added Pub. L. 96-354, § 3(a), Sept. 19, 1980, 94
Stat. 1170.)

CHAPTER 7—JUDICIAL REVIEW

Sec.

701, Application; definitions.

702. Right of review.

703. Form and venue of proceeding.
704. Actions reviewable.

705. Relief pending review.

706. Scope of review.

SHORT TITLE

The provisions of sections 551 to 559 of this title and
this chapter were originally enacted by act June 11,
1946, ch. 423, 60 Stat. 237, popularly known as the
“Administrative Procedure Act”. That Act was re-
pealed as part of the general revision of this title by
Pub. L. 89-554 and its provisions incorporated into sec-
tions 551 to 559 of this title and this chapter.

CHAPTER REFERRED TO IN OTHER SECTIONS

This chapter is referred to in sections 559, 8902 of
this title; title 2 sections 501, 502; title 7 section 1642;
title 10 sections 2397, 2397a, 2397c; title 12 sections
1464, 1730, 1730a, 1749bbb-17, 1786, 1815, 1818, 1959,
2266, 2268; title 15 sections 57a, 78dd-1, 78dd-2, 266,
648, 687e, 1193, 1392, 1394, 1715, 1913, 2004, 2008, 2060,
2603, 2618, 2622, 3416, 4243; title 16 sections 460aa-3,
470q, 823b, 1374, 1536, 1855, 2404, 3636; title 17 sec-
tions 701, 803, 810, 908; title 18 sections 843, 3625; title
19 section 1337; title 20 sections 107d-2, 240, 641, 1683,
title 21 sections 360e, 360g; title 22 sections 277d-24,
1623, 1645n, 3794, 4140; title 25 sections 372-1, 954,
2713, 2714, title 26 section 9041; title 29 sections 214,
721, 792, 1137; title 30 sections 956, 1411, 1415, 1416;
title 33 sections 524, 597; title 35 section 135; title 39
sections 404, 410, 3001, 3008, 3012, 3603; title 41 section
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43a; title 42 sections 263f, 300j-9, 1395h, 139500,
2000d-2, 2022, 2231, 2236, 2239, 2286f, 4104, 5405, 5851,
6105, 6303, 6306, 6973, 6976, 7276, 7525, 7622, 7920,
8220, 8227, 8412, 8433, 8441, 10132, 10155, 10244; title
44 section 2203; title 45 sections 431, 1116, 1212; title
47 sections 303, 305, 310, 409; title 49 App. sections
1355, 1481, 1655, 1675, 1903, 2005, 2302, 2305, 2505,
2507, 2611; title 50 sections 795, 835; title 50 App. sec-
tions 463, 2159, 2412.

§701. Application; definitions

(a) This chapter applies, according to the pro-
visions thereof, except to the extent that—
(1) statutes preclude judicial review; or
(2) agency action is committed to agency
discretion by law.

(b) For the purpose of this chapter—

(1) “agency” means each authority of the
Government of the United States, whether or
not it is within or subject to review by an-
other agency, but does not include—

(A) the Congress;

(B) the courts of the United States;

(C) the governments of the territories or
possessions of the United States;

(D) the government of the District of Co-
lumbia;

(E) agencies composed of representatives
of the parties or of representatives of orga-
nizations of the parties to the disputes de-
termined by them;

(F) courts martial and military commis-
sions;

(G) military authority exercised in the
field in time of war or in occupied territory;
or .

(H) functions conferred by sections 1738,
1739, 1743, and 1744 of title 12; chapter 2 of
title 41; or sections 1622, 1884, 1891-1902,
and former section 1641(b)(2), of title 50,
appendix; and

(2) “person”, ‘“rule”, *“order”, “license”,
“sanction”, “relief”’, and ‘“‘agency action” have
the meanings given them by section 551 of
this title.

(Pub. L. 89-554, Sept. 6, 1966, 80 Stat. 392.)

HIsSTORICAL AND REVISION NOTES

; : Revised Statutes and
Derivation U.S. Code Statutes at Large
[£: T 5 U.S.C. 1009 June 11, 1946, ch, 324, § 10
(introductory (introductory clause), 60
clause). Stat. 243.

In subsection (a), the words “This chapter applies,
according to the provisions thereof,” are added to
avoid the necessity of repeating the introductory
clause of former section 1009 in sections 702-706.

Subsection (b) is added on authority .of section 2 of
the Act of June 11, 1946, ch. 324, 60 Stat. 237, as
amended, which is carried into section 551 of this title.

In subsection (bX1XG), the words ‘“or naval” are
omitted as included in “military”.

In subsection (b)(1)(H), the words “functions which
by law expire on the termination of present hostilities,
within any fixed period thereafter, or before July 1,
1947 are omitted as executed. Reference to the “Se-
lective Training and Service Act of 1940” is omitted as
that Act expired on Mar. 31, 1947. Reference to the
“Sugar Control Extension Act of 1947 is omitted as



